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in North Minneapolis, where, in many areas, there was more than one foreclosure for every 10
owner-occupied units.

Chart 7: Relationship Between Race and Foreclosures in
Hennepin and Ramsey Census Tracts
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Chart 7 shows the relationship between race and foreclosures in another way. The diagram
shows just how closely foreclosure rates track minority shares in Hennepin and Ramsey county
neighborhoods. Foreclosure rates are clearly higher in neighborhoods where more borrowers are
people of color. Even more striking is how much more dramatically foreclosure rates increase
once the non-white share reaches 50 percent. The data show that the expected difference in the
foreclosure rates associated with neighborhoods at 20 percent non-white and 40 percent non-
white is just one or two points, but that the expected difference in neighborhoods at 50 and 70
percent non-white is more than 10 points.®*

Chart 8 shows a similar relationship between foreclosure rates and subprime lending.
Neighborhoods with greater subprime lending rates show greater foreclosure rates and
foreclosure rates increase much more rapidly at subprime rates above 40 or 50 percent. The
expected difference in foreclosure rates associated with neighborhoods at 10 and 30 percent
subprime rates is just a point or two, while the difference for neighborhoods with 40 and 60
percent subprime lending rates is about 20 points.®®

% The correlation coefficient for the exponential relationship shown in Chart 7 is .76, which is statistically
significant at the 99 percent confidence level.

® The correlation coefficient for the exponential relationship in Chart 8 is .81, statistically significant at the 99
percent confidence level.
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The clear implication of Charts 7 and 8 is that the ultimate costs of the lending crisis in the Twin
Cities are being borne disproportionately by communities of color. Non-white loan applicants are
substantially more likely than white applicants to be saddled with the greater costs associated
with near-prime and subprime loans, regardless of their income. This increases the chances that
they and the neighborhoods they live in will face the extremely disruptive effects of foreclosures.
In other words, the costs of the crisis are focused, in many cases, on the people and
neighborhoods least able to bear them.

Chart 8: Relationship Between Subprime Lending and
Foreclosures in Hennepin and Ramsey Census Tracts
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IV. Fair Housing: Mortgage Market Participants’ Responsibilities

While some of the racial disparity in lending described in the previous section may be related to
nondiscriminatory market forces, the fact remains that large racial disparities in lending should
not exist. Years of housing discrimination and redlining led to an impressive body of anti-
discrimination law, most of which applies to mortgage discrimination, including the Fair
Housing Act and the Community Reinvestment Act. The lending patterns discussed in Section
111 of this report should not surprise lenders. Banks are regularly required to review and report
their lending patterns. Moreover, the long reach of fair lending law holds all mortgage market
participants who knowingly engaged in, encouraged, or profited from discriminatory lending
practices responsible for the damage done to communities and individuals. There is no reason
that a properly motivated HUD, FFIEC, and Justice department cannot enforce fair lending law
and take significant steps to eliminate inequalities in mortgage markets. Yet, despite expansive
laws prohibiting racial discrimination in all parts of the mortgage and home buying process and
the lenders’ knowledge of those lending patterns, racial discrimination seems to continue.

A. Mortgage Discrimination Law

While regulation of mortgage market participants is complex and often byzantine, civil rights
law governing fair lending can be applied to market participants in a straightforward manner.
Discrimination under federal fair housing law is more expansive than what the public often
assumes. It includes both intentional discrimination and the unnecessary discriminatory effects of
otherwise neutral actions. Aggressive federal and private enforcement of existing fair lending
laws is the first step to ending racially discriminatory lending.

Mortgage market participants violate the Fair Housing Act, the Equal Credit Opportunity Act,
and Sections 1981 and 1982 of the Civil Rights Acts when their actions make housing, credit, or
contract rights unavailable because of the plaintiff’s protected class.?® Congress gives protected
classes statutory protection against discrimination. Under the Fair Housing Act, Congress
prohibited discrimination on the basis of a person’s race, color, religion, sex, handicap, familial
status, and national origin.®’

Federal and state consumer protection laws, along with the common law of contracts and torts,
prohibit fraudulent and some predatory lending practices.?® The Fair Housing Act prohibits
discrimination against individuals or classes of individuals seeking mortgage loans.®® For
example, the Fair Housing Act prohibits banks and brokers from targeting communities of color
for subprime or predatory loans. The Community Reinvestment Act, on the other hand, is
supposed to address access to credit. The Community Revitalization Act was created to ensure

% 42 U.S.C. 88 3601-3619 (2006); 15 U.S.C. § 1691 (2006); 42 U.S.C. § 1981 (2006); 42 U.S.C. § 1982 (2006); 42
U.S.C. § 1983 (2006); 12 U.S.C. 88 2901-2908; See Schemm, 1995.

6742 U.S.C. §8 3604-3606, 3617. Federal and state consumer protection laws, along with the common law of
contracts and torts, prohibit fraudulent lending and some predatory lending practices.

% Although consumer protection is a large part of the predatory lending story, this Report focuses on the incidence
of racial discrimination in lending.

%942 U.S.C. §8 3604-3606, 3617. Federal and state consumer protection laws, along with the common law of
contracts and torts, prohibit fraudulent lending and some predatory lending practices.
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all communities have equal access to credit, directing banks to “meet the credit needs of the local
communities in which they are chartered consistent with the safe and sound operation of such
institutions.”"

While secondary market participants, such as the bundlers and sellers of repackaged subprime
loans, may feel divorced from the on-the-ground-discriminatory practices of brokers and banks,
they can, nonetheless, be held responsible for them. The Fair Housing Act and other civil rights
law prohibit (secondary actors) from condoning or knowingly profiting from housing or
mortgage discrimination. Civil rights law prohibiting housing discrimination and unfair lending
extends liability to secondary mortgage market participants.”* The rationale for the liability is
that if the secondary market actors created incentives for the sale of discriminatory loans or
knowingly profited from them, the market participation created conditions that furthered
discrimination.”

Enforcement of Fair Lending Laws

The United States Justice Department and federal regulatory agencies, such as HUD and the
Securities and Exchange Commission (SEC), have the duty to enforce fair lending and fair
housing laws.” Federal government diligence in enforcing fair lending laws varies, of course,
from administration to administration. In the face of federal inaction, however, individuals
usually have the right to file lawsuits challenging mortgage market discrimination. In 2008,
individuals and groups representing individuals, such as the NAACP, sued mortgage brokers,
lenders, and secondary market actors for the discriminatory effects of their conduct. Individuals,
however, do not have the ability to file suit to ensure equal access to credit under the Community
Reinvestment Act.

While federal regulation and enforcement of fair lending may be a more efficient method of
ensuring equal access to credit, individual liability may deter mortgage market participants from
engaging in discriminatory lending practices. Holding individual market participants responsible
for their participation in discriminatory patterns, however, is a complex problem. Because of the
exponential grown in non-traditional lending, finding and punishing the party to blame for
lending discrimination is no longer a simple matter.

Multiple parties are responsible for marketing loan products, issuing loans, and offsetting the
terms of loans. Therefore, multiple parties must be held responsible for racial disparities in
mortgage lending. As the foreclosure crisis has escalated, numerous plaintiffs have filed suit
against mortgage market participants. Examples of how individual lawsuits have sought to hold
mortgage market participants accountable for unfair lending follow.

%12 U.S.C § 2901.

™42 U.S.C. §§ 3601-3619 (2006); 15 U.S.C. § 1691 (2006); 24 C.F.R. § 100.125(b) (2007); 12 C.F.R. § 202.2(l),
Official Staff Commentary § 202.2(l). Secondary mortgage market participants can violate civil rights laws by
condoning the racially discriminatory practices of primary market actors and with discriminatory loan purchase
restrictions. Ibid.

72 See Sandler et. al.

42 U.S.C. 88 3608-3614; 15 U.S.C. § 1691 (c).
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Legal Standards for Lending Discrimination: Intentional Discrimination and Disparate
Impact

Civil rights law does not require proof of racial animosity to find discriminatory behavior. The
law instead requires proof of either intentional discrimination or disparate impact.

To prove intentional discrimination, the plaintiff must show that the lender discriminated on
the basis of a protected class, status, such as race and religion and that that discrimination
damaged her.” The intentional discrimination does not have to be based in racial hatred,
targeting minorities for high-cost mortgage sales is intentional discrimination.”

To prove disparate impact, the plaintiff must demonstrate that the defendant’s actions adversely
affect a disproportionate number of people of a protected class. The burden of proof then shifts
to the defendant to show that her actions were a business necessity. This standard has two
prongs: the defendant must show that the action was bona fide and legitimate and that no other
less-discriminatory action would achieve the same business need.” Intent is irrelevant in
disparate impact cases, the plaintiff, instead shows that the defendant’s action had an inexcusable
discriminatory effect.”’

Some federal circuit courts have set separate burden shifting frameworks for “reverse redlining,”
or racially targeted predatory lending cases, but courts have not adopted a universal standard,
although all circuits recognize that the action is illegal.”

™ To show intentional discrimination the plaintiff does not need to be a member of a protected class, she merely
needs to have suffered damage because of the defendant’s intentional discrimination against a protected class.
Havens Realty Corp. v. Coleman, 455 U.S. 363, 372 (1983).

" Hargraves v. Capital City Mortgage Corporation, 140 F.Supp.2d 7, 20-22 (D.D.C.2000) Matthews v. New
Century Mortgage Corp., 185 F.Supp.2d 874, 887 (S.D.Ohio 2002).

®N.A.A.C.P. v. Huntington, 844 F.2d 926 (2nd. Cir. 1988); Resident Advisory Bd. v. Rizzo, 564 F.2d 126

(D. Penn. 1977). Although the Supreme Court has not decided that disparate impact violates the Fair Housing Act
or the Equal Credit Opportunity Act, every circuit has held that they can. Ibid. Courts distinguish disparate treatment
cases, subject to the McDonnell Douglas framework, from disparate impact cases. Some courts, inevitably confuse
the two, and allow/require to plaintiff to take a third step and prove that the defendant’s explanation is pretext. In all
cases, however, courts recognize that the standard is business necessity, which requires a showing of necessity,
rather than simply showing a legitimate, non-discriminatory reason for the decision. See Marbly v. Home Properties
of New York, 205 F.Supp.2d 736 (D. Mich, 2002) (requiring the defendant to prove necessity, even though the court
uses the McDonald-Douglas framework). A plaintiff can use statistical evidence to show disparate impact.
Tsombanidis v. West Haven Fire Dep't, 352 F.3d 565, 575-76 (2d Cir.2003).

"Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 988 (1987).

"8 See, for example, Wiltshire v. Dhanraj,“[T]o establish a prima facie case of [reverse redlining] discrimination ...,
the plaintiff must show: (1) that she is a member of a protected class; (2) that she applied for and was qualified for
loans; (3) that the loans were given on grossly unfavorable terms; and (4) that the lender continues to provide loans
to other applicants with similar qualifications, but on significantly more favorable terms. [citation omitted] In the
alternative, if the plaintiff presents direct evidence that the lender intentionally targeted her for unfair loans on the
basis of sex and marital status, the plaintiff need not also show that the lender makes loans on more favorable terms
to others.” 421 F.Supp.2d 544, 554 (D.N.Y. 2005).
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B. Requlation of Mortgage Market Participants

Mortgage Brokers

State laws directly regulate mortgage brokers, this means that state oversight of brokers varies
tremendously. Some states, such as Minnesota, require registration and prohibit certain types of
lending, while others have virtually no regulation. Mortgage brokers are, nonetheless,
unquestionably subject to federal and state fair housing laws.

Mortgage brokers often make the on-the-ground decisions that result in racial disparities, and,
thus, are frequent targets for lawsuits alleging lending discrimination, particularly in the area of
predatory lending or reverse redlining. For example, in Ware v. Indymac Bank, a recent federal
lawsuit in Illinois alleges racial discrimination where plaintiffs were contacted by a broker who
enticed them to refinance their home. The plaintiffs, Carter and Thelma Ware, alleged that the
mortgage broker, Homestart Mortgage Corporation, falsified loan documentation, issued a loan
that was unnecessarily expensive, and made that loan on less favorable terms than it made loans
to white individuals. The discriminatory action made it more difficult for the Wares to refinance
their loan in order to escape the loan’s predatory terms and eventual foreclosure.” These
allegations, if proven, would make the mortgagee broker in violation of the Fair Housing Act
(discriminating in the terms of credit available for home refinance), the Equal Credit Opportunity
Act (discriminating in an aspect of a credit transaction), state consumer protection laws (Illinois
Uniform Deceptive Trade Practices Act), and federal consumer protection laws (the Truth in
Lending Act).

Loan Originators

Loan originators, are directly regulated by either state or federal laws, depending on whether
they are state or federally chartered. A recent Supreme Court case, Watters v. Wachovia, exempts
federally chartered banks and banking institutions from state consumer protection laws, but does
not hold that federal law preempts state civil rights laws.2’ Therefore, both state and federal civil
right laws, including the Fair Housing Act and its progeny regulate loan originators.

Loan originators can violate civil rights laws either by directly making discriminatory decisions
or by knowingly creating incentives for brokers to engage in unfair or racially targeted lending.
For example, in the above case, Ware v. Indymac Bank, the plaintiffs alleged that the bank,
Indymac issued a yield spread premium?®! to the Wares’ mortgage broker, which it knew had a
discriminatory impact, violating the Fair Housing Act and the Equal Credit Opportunity Act.®?
Likewise, in Buycks-Roberson v. Citibank, the District Court for the Northern District of Illinois
granted class-action certification to African Americans plaintiffs, alleging violations of the Fair

79534 F.Supp.2d 835 (N. D. 11I. 2008).

8127 S.Ct. 1559 (2007).

8 A yield spread premium is a payment (often a cash bonus) made to a mortgage broker for selling a mortgage with
a higher interest rate than the borrower qualified for from the wholesale lender. While yield spread premiums can
serve a legitimate purpose, paying the broker for his or her services, the premiums can also incentivize pushing very
expensive loans on inexperienced and vulnerable people such as people of color, women, and seniors. Moreover,
since the premiums are not disclosed upfront, people do not know that they are not getting the best interest rate
available to them. See Center for Responsible Lending, (2004) Yield Spread Premiums: A Powerful Incentive for
Equity Theft.

82534 F.Supp.2d 835 (N.D.III. 2008).
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Housing Act and the Equal Credit Opportunity Act. The court held that these high-income
African American plaintiffs who were denied home loans because of the subjective application
of Citibank’s neutral underwriting criteria could show Citibank’s liability by showing both their
own qualifications for home loans and the statistical disparity between loans denied to white
applicants and black applicants and the disparities between applicants in different neighborhoods
or census tracts.®

Similarly, in Hargraves v. Capital City, the District Court for the District of Columbia held that
reverse-redlining constituted a violation of the Fair Housing Act.®* Specifically, the court held
that racially targeted predatory lending violated the provision of the Fair Housing Act that made
it illegal to “refus[e] to sell...or otherwise make unavailable or deny a dwelling to a person
because of race, color” because predatory lending “can make housing unavailable by putting
borrowers at risk of losing the property which secures the loans.”® The Hargraves plaintiffs
produced data showing that Capital City Mortgage, a subprime lender, directed most of its
lending and loan marketing towards borrowers and home owners in segregated, African
American neighbors because they believed African Americans living in segregated
neighborhoods to be unsophisticated or financially desperate and therefore more susceptible to
their fraudulent lending practices.?® The court in Hargraves did not require the plaintiffs to show
that the bank treated white borrowers better than African American borrowers, just that the bank
lent so disproportionately in African American neighborhoods to amount to targeting and that
these loans were made on grossly disadvantageous terms.?’

Secondary Market Participants

Federal laws directly regulate most secondary market participants, preempting state regulations.
This makes it harder for states to control the actions of these secondary market participants
through regulation. This does not mean that secondary market participants cannot be held liable
for their participation in discriminatory lending; civil rights laws are applicable to their conduct.
Federal antidiscrimination law holds these secondary market participants liable for condoning
discrimination in the primary market, which the participant could do by purchasing loans issued
by a lender or broker that it knows or should know engaged in racial discrimination in lending.®®

For example, the now defunct Bear Sterns investment bank, a secondary market participant, has
recently been sued over its participation in discrimination against minority borrowers. Bear
Stearns is accused of engaging in racially discriminatory predatory lending, in violation of the
Fair Housing Act, through its purchase of loans made by a subprime subsidiary. The subsidiary
had profit sharing methods that encouraged brokers to target racial minorities with predatory

% bid.

8 Hargraves v. Capital City Mortgage Corp.,140 F.Supp.2d 7, 20 (D.D.C. 2000).

% In Hargraves, the plaintiffs avoided summary judgment by alleging that the terms and conditions of the loans
made to African Americans were unfair and predatory and that the defendants were targeted on the basis of race.
Ibidat 21.

% See Brief Of The United States As Amicus Curiae In Support Of Plaintiffs' Opposition To Defendants' Motion For
Judgment On The Pleadings Or, In The Alternative, For Summary Judgment, No. 98-1021, March 2000.

8 Hargraves v. Capital City Corp., 140 F. Supp.2d 7, 21 (D.D.C. 2000).

8 42 U.S.C. §8 3601-3619 (2006); 15 U.S.C. § 1691 (2006); 24 C.F.R. § 100.125(b) (2007); 12 C.F.R. § 202.2(l),
Official Staff Commentary § 202.2(1).
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loan products.®® Bear Sterns is also accused of seeking out subprime loans, encouraging rampant
subprime lending in communities of color, and then subjecting these primarily black and Latino
borrowers to predatory servicing agreements.*

V.  The Regulation and Enforcement of Civil Rights Law in Mortgage
Lending

While inadequate regulation of mortgage brokers and new lending tools allowed the market to
engage in unsafe and unfair lending practices, the failure to effectively enforce fair lending laws
allowed predatory lending and the ensuing foreclosure crisis to disparately impact communities
of color. The federal and state governments have not enforced fair lending laws, allowing lenders
to engage in illegal discriminatory behavior with little threat of punishment. Further, the
response to the escalating foreclosures in communities of color has been scattershot. While states
have banded together to get the worst of the worse subprime lenders, there has been little
concerted action to make the entire industry accountable for what is an industry-wide problem.
When the last round of redlining was uncovered, Congress passed numerous laws expanding
lenders’ fair lending responsibilities and reporting requirements. The laws imposed fair lending
conditions on the entire industry — an appropriate remedy to an industry-wide problem. There is a
similar need today to hold the entire industry responsible for solving the problem of credit access
in impacted communities of color.

Twentieth Century Law in a Twenty-first Century Market

As the mortgage market became multilayered and immensely more complicated, lending
regulations remained the same. Federal regulations essentially assume that banks will not issue
mortgages likely to result in foreclosure because banks traditionally took a loss when a loan
issued by the bank defaulted. This assumption, clearly, is no longer true in a market that
encourages the rapid resale and securitization of loans. For example, the Fair Debt Collection
Protection Act sets the standard for debt collectors, prohibiting harassment, misleading
representation, and forbidding threats of foreclosure when there is no legal right of foreclosure.”
This consumer protection is not applicable to servicers of mortgages that are not in default.®?

Today, loan servicers® are almost never the creditor, much less the originator of the loan. And
servicers today make their money in much the same way as other professional debt collection
agencies; they enforce loan contracts, collecting payments from debtors. However, loan servicers
are not regulated to the same degree as traditional debt collection agencies, creating greater

8 Complaint, Rodriguez v. Bear Sterns, CV 1816 (D. Conn. Dec. 4, 2007).

% 1bid at 11.

°% Fair Debt Collection Practices Act, (FDCPA), 15 U.S.C. §§ 1692-1692p.

%2 United States v. Fairbanks Capital Corp, 2004 WL 3322609 (D. Mass. 2004). When the law was enacted, most
loan servicers were the same party that originated the loan, meaning that most consumers picked their servicer.

% Loan servicers are the entities that collect mortgage payments from borrowers and manage escrow accounts.
While servicers notify the holder of a mortgage loan if the loan goes into default and impose late fees, servicers have
little power over the actual terms of the loan and can rarely modify the terms of the loan.
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potential for them to engage in harassing and misleading behavior.** For example, servicers can
often “pyramid” late fees, which results in a borrower paying many months of late fees after only
one late mortgage payment.” Likewise, the Truth in Lending Act (TILA) only makes creditors
and assignees of creditors liable for violations of the act. Assignees are only liable if the illegal
disclosure is apparent on the face of the mortgage contract. Loan sellers (brokers), underwriters,
and trustees, the entities that engineer the terms of the loan, are unaccountable under TILA.%

Securitization has led to opaque business structures, complicating paper trails and leaving
consumers unaware of who actually owns their loan.”” The advent of electronic mortgage
recording systems, the Mortgage Electronic Recording System (MERS, Inc) in particular, as
“nominee of record” on county property records makes public real estate records nearly useless
in attempting to track mortgage transactions. Moreover, borrowers who have experienced unfair
and illegal lending are often unable to identify the chain of ownership of their mortgage. This
makes it difficult to access their records and impose liability on mortgage market participants.

The securitization and deregulation of the mortgage lending industry has created a market that
would have been unrecognizable to the legislatures that drafted fair lending laws. As the market
evolved, fair lending laws and the enforcement of those laws ought to have kept pace, making
sure that a changing market did not open up room for abusive lending practices. Today, the Twin
Cities region, along with the rest of the country is facing a foreclosure crisis—and communities
of color, like North Minneapolis, are bearing the brunt of the crisis. While the modernization and
enforcement of fair lending laws would probably not have completely averted the crisis, it would
have softened the blow to communities of color and made inroads towards a fairer and more just
housing market.

The Federal Failure to Enforce Fair Lending Laws

While federal agencies have the responsibility to monitor fair lending activity and to investigate
and enforce fair lending laws, there was little proactive investigation of discrimination in
mortgage lending from 2000 to 2008.% Although the Clinton administration oversaw changes in
the lending industry and a roll back of mortgage market oversight, it also initiated a number of
high profile investigations and lawsuits against discriminatory lenders.” In contrast, the Bush
administration oversaw an immediate decline in the federal enforcement of fair housing laws.'%°
That decline continues.’® Today, HUD no longer even staffs a fair housing administrative law
judge; these cases are now heard by a different department’s administrative law judge.'® In the
absence of federal enforcement of fair lending laws, mortgage market participants have little
reason to fear getting caught in a discriminatory act, and even if they are caught, they pay a small
price for their actions.'%®

% Servicers are considered debt collectors under the FDCPA after the loan goes into default.
% Eggert, 2004, 756-761.

% peterson, 2007, 2185, 2259.

%" Peterson, 2007, 2185, 2265.

% National Fair Housing Alliance, 2008, 46-63.

% Ibid.

1% |bid 54.

190 |bid.

192 National Community Reinvestment Coalition 2002, 54.

193 National Fair Housing Alliance 2008, 3-4, 47, 46-50.
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The Scattershot Approach: Private Action Against Discriminatory Lending

In the face of federal inaction, fair housing advocates, along with homeowners facing foreclosure
as a result of predatory lending, have brought numerous lawsuits against mortgage market
participants. Plaintiffs across the United States have filed complaints of racially discriminatory
lending practices against many of the Twin Cities’ top prime and subprime lenders, including
Countrywide Financial, Decision One Mortgage, Amerigquest Mortgage Company, Wells Fargo
Bank, Option One Mortgage Company, Long Beach Mortgage Company, BNC Mortgage,
Encore Credit Corporation, Accredited Home Lenders, GMAC, and Fieldstone Mortgage
Company.'%

Bear Stearns, the defunct investment bank, was sued for discriminating against minority
borrowers through its secondary market participation.’® Bear Stearns was accused of engaging
in racially discriminatory predatory lending through its purchase of loans made by a subprime
subsidiary, which had profit sharing methods that encouraged brokers to target racial minorities
with predatory loan products.'® Encore Credit, now Bear Stearns Residential Mortgage, was
another subprime arm of the Bear Stearns investment bank and was a major subprime lender and
refinancer in the Twin Cities area.

Nationally, plaintiffs have filed numerous complaints alleging that lenders engaged in a two-
tiered system of lending. Loans issued from bank storefronts were predominantly prime loans on
good terms, issued primarily to white homebuyers and refinancers. Loans obtained from
mortgage brokers are much more likely to be subprime and contain predatory terms, such as
ballooning interest rates, prepayment penalties, and high loan origination costs. Brokers
disproportionately made these loans to people of color. Banks encouraged brokers to engage in
predatory lending behavior by sharing profits for high cost loans, encouraging brokers to sell
subprime or predatory loans to applicants who were otherwise eligible for prime-rate loans.'?’

While private parties have filed a skyrocketing number of lawsuits alleging discriminatory
lending, a far greater number of wronged mortgage borrowers never assert claims against
mortgage market participants because of the high cost of litigation. Securitized lending has only
made fair lending lawsuits more expensive. Opaque lending structures make it difficult or
impossible for consumers to identify the entity that owned, processed, or securitized their
loans.’®® Moreover, the sheer number of entities involved in mortgage market transactions means
that the basic requirements of civil procedure, services of process, depositions, and

104 Complaint, Baltimore v. Wells Fargo Bank, LO 08CV-062 (D. Mass., Jan. 8, 2008); Complaint, Allen v.
Decision One Mort. Co., 07-11669 (D. Mass. Sept. 6, 2007); Complaint, Jones v. Long Beach Mortgage, CV 11-372
(D. Mass. July 26, 2007); Complaint, Miller v. Countrywide Bank, 11257-RGS (D. Mass. July, 12, 2007);
Complaint, NAACP v. Ameriquest Mortgage Co., et al., SAV07-0794 (D. Cal. July 11, 2007); Complaint, NCRC v.
Novastar, CV 00861 (D. D.C. May 9, 2007); Complaint, Tribett v. BNC Mortgage, CV 02-809 (D. Ill. May
18.2007).
195 Complaint, Rodriguez v. Bear Stearns, CV 1816 (D. Conn. Dec. 4, 2007).
106 H

Ibid.
197 See Complaint, Allen v. Decision One Mort. Co., No. 07-11669 (D. Mass. Sept. 6, 2007); Bocian et al., 2006;
National Fair Housing Alliance, 2008, 23.
198 peterson, 2007, 2265.
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interrogatories are cost-prohibitively expensive in relation to expectations of damages.**

Federal agencies and the Department of Justice have the means to most effectively investigate
violations of fair lending laws and to punish wrong-doers. While the sheer number of private
party allegations against mortgage market participants illustrates the widespread problem of
discriminatory lending, the scattershot approach of private action is unlikely to deal with the full
problem. Without concerted state and federal action, most wrongs will go uncorrected and all but
the most egregious violations of fair lending laws will go unpunished.

199 plaintiffs have been filing suit in state courts, in an attempt to avoid the long delays and costs associated with
federal litigation and to take advantage of state consumer protection laws. Although many states also have statutes
prohibiting racial discrimination in lending, federal courts have been holding that federal civil rights law pre-empts
state enforcement of fair lending laws— further complicating private enforcement of fair lending laws. Bagley,
2004, 2274.
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V1. Conclusion and Recommendations

Discrimination against people of color seeking to rent, buy, and insure houses continues to be an
endemic problem across the United States. Pair testing studies continue to show racial steering
by realtors in home buying and discrimination in home lending.*® While overt redlining, the
complete denial of credit to communities of color, is less prevalent than it was forty years ago,
research shows that people of color receive home loans on worse terms and at a higher cost than
similarly situated white borrowers.'*

The most recent Home Mortgage Disclosure Act (HMDA) data reveal strong racial disparities in
mortgage lending in the Twin Cities. A careful analysis of the HMDA data shows that prime
lenders are substantially more likely to deny loans to people of color, regardless of income;
lenders are more likely to deny home loans in neighborhoods which are identifiable as
communities of color. HMDA also shows that people of color, regardless of income, are more
likely to submit loan applications to subprime lenders and are disproportionately receiving
subprime loans.

The magnitude of the disparities imply that credit markets in the Twin Cities treat people of
different races differently, to the clear disadvantage of people of color. It is a problem not only of
access to opportunity and but also of disparate treatment. Prime loans are less accessible to
people of color and in integrated and segregated neighborhoods of color, while all parts of the
market, prime and subprime alike, are more likely to refuse credit to applicants of color,
regardless of their income.

Mortgage lending discrimination against individuals and communities has been illegal for over
forty years. The most basic purpose of the Fair Housing Act, Title VI1II of the Civil Rights Act of
1968 is to prevent racial discrimination in housing, including discrimination in mortgages
transactions.**? The twin purpose of the Act was to remedy segregation and expand integrated
living opportunities.*** Congress again outlawed racially discriminatory lending through the
Equal Credit Opportunity Act of 1974 and directed federal banking regulators to oversee and
enforce fair lending in low-income communities of color through the Community Reinvestment
Act of 1977.1* Congress further created the Home Mortgage Disclosure Act (HMDA) in order
for federal regulators, banks, and communities to monitor the lending practices of mortgage
market participants.*®

In short, mortgage lenders should know that failure to provide credit to people and communities
of color on fair terms is illegal. And mortgage lenders should be very aware of the content of

10 Turner and Ross, 2003; Turner et. al.,2002.

11 Avery, Canner and Cook, 2005; Bocian, Ernst, and Li, 2006; Boehm, Thistle and Schlottman, 2006; Courchane,
Surette, and Zorn, 2004, 365-92; Pennington-Cross et. al, 2000.

112 42 U.S.C. 3601 (stating that “[i]t is the policy of the United States to provide, within constitutional limitations,
fair housing throughout the United States.”). The Act specifically bans discrimination in home mortgage and
refinancing lending. 42 U.S.C. 3605

113114 Cong. Rec. 2276, 3422, 9559, 9591, 2275, 2706 (remarkes of Senators Mondale and Congressmen Cellar
and Ryan).

1415 U.S.C. 1691; 12 U.S.C. 2901.

1528 U.S.C. §82801-2810.
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their lending practices. Yet, the most recent HMDA data provide strong evidence of lending
disparities that are not easily explained by income differences between groups. Likewise, it is
very clear that prime credit is not reaching the neighborhoods that need it the most—the
segregated, high poverty neighborhoods that the Fair Housing Act was designed to eliminate.

Forty years after the passage of the Fair Housing Act, banks are still disproportionately denying
people of color prime, affordable mortgages. Today, however, the discriminatory effects of
traditional denial of credit to communities of color has been compounded by lenders targeting
people and communities of color with predatory loans—Iloans issued on such unfavorable terms
that buyer default is likely.

Recommendations

Simply passing consumer protection laws that ban the worst predatory practices that have
occurred over the last ten years will not address the heart of the problem of lending and race in
the Twin Cities. In order to ensure equality in mortgage lending, we need to first ensure access to
fair credit and then work to end racial segregation.

Fair lending, ensuring that individuals and communities of color have equal access to prime
credit, is an essential part of protecting the wealth and mobility of communities of color.
Strengthening and enforcing the Community Reinvestment Act and establishing Fair Housing
Centers to monitor fair housing conditions will combat lending disparities. Likewise, reforming
HMDA will allow researchers and community activist to more effectively monitor lending
patterns. These suggestions are detailed below.

Fair lending, however, in-and-of-itself will not end predatory practices in communities of color.
Several prime lenders in the Twin Cities, most notably Twin Cities Financial (TCF) actually
made a disproportionately large number of prime loans in North Minneapolis. But even
homeowners who received loans on fair terms have been severely impacted by the foreclosure
crisis as their homes lost equity and their neighborhoods became less stable.

Likewise, consumer protection laws only go part of the way in protecting against disparate
lending. For example, in 2007, Minnesota passed two strong laws curbing many of the predatory
lending practices that may have driven much of the foreclosure crisis in North Minneapolis.**® In
theory, these laws should reduce the impact of subprime and predatory lending on communities
of color. However, limiting predatory lending does not mean that prime lenders will then start
lending to communities of color. Racially targeted predatory lending is directly tied to the
physical and social isolation of communities of color. These neighborhoods have historically

18 The first bill prohibits mortgage brokers who are licensed and regulated by the state, from equity
stripping, making loans without regard to the borrower’s ability to pay, and churning and flipping loans.
2007 Minn. Laws ch. 18. The law also creates a fiduciary duty on the part of the broker, requiring brokers to
act in good faith and give borrowers loans on the best terms available. 2007 Minn. Laws ch. 18. The second
bill prohibits both lenders and mortgage brokers from charging prepayment penalties on subprime loans,
creates criminal penalties for mortgage fraud, and creates a private right of action to enforce most of the
substantive provisions of Minnesota’s statutes prohibiting unfair and predatory lending. 2007 Minn. Laws
ch. 74.
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been denied credit and have been targeted by subprime lenders because of the isolation of these
communities.

Simply preventing “bad” loans in communities of color will not induce the market to make
“good” loans. Racially and economically integrated neighborhoods are more likely to attract and
sustain prime lenders. More bank branches in integrated neighborhoods will facilitate access to
prime lenders and give subprime lenders market competition. Treating predatory lending as
solely a consumer protection issue misses the larger civil rights implications of unfair lending.
Predatory lending must be addressed as part of the larger problem of segregation and access to
credit.

In the end, the entire Twin Cities region needs to work aggressively to end segregation.
Segregation creates concentrated poverty, makes it more difficult for people of color to access
prime lenders, and creates easy targets for predatory lenders.

Strengthen the Community Reinvestment Act. While conservative commentators have blamed
the mortgage meltdown on the CRA, research shows that the CRA could not have been
responsible for the lending crisis. Non-bank institutions not covered by the CRA were
responsible for the vast majority of the increase in subprime lending. Federal Deposit Insurance
Corporation Chairwoman Sheila Bair testified that “only one in four higher-priced first mortgage
loans were made by CRA-covered banks during the hey-day years of subprime mortgage
lending. The rest were made by private independent mortgage companies and large bank
affiliates not covered by CRA rules.”*

This research shows that a good part of lending disparities in segregated communities of color is
related to access to prime credit. People in these communities are substantially more likely to
seek loans from subprime rather than prime lenders, regardless of their income or race. While
some of this reluctance to seek out prime lenders may have to do with historical experiences with
discrimination, prime lenders are underrepresented in segregated communities. Instead, non-bank
lenders have been able to sell subprime and sometimes predatory loans in these neighborhoods
with little competition from prime lenders.

Ensuring access to CRA-covered banks, mostly prime lenders, should increase access to
affordable, prime credit for people who live in segregated communities of color. Research shows
that CRA banks were more likely to make prime loans in minority communities than non-
covered lending institutions.**® Further, in the fifteen largest large metropolitan regions, regions
with higher concentrations of CRA covered banks had lower foreclosure rates those with lower
concentrations of CRA covered banks.™

People of color and people who live in segregated communities of color must have access to
affordable credit from responsible lenders in order to build wealth and long-term economic
stability for their families. The CRA should be expanded to monitor and regulate the lending
patterns of non-bank lending institutions. Rigorous enforcement of an expanded CRA will help

117 Remarks by FDIC Chairman Sheila C. Bair Before the Consumer Federation of America, December 4, 2008.
18 Traiger & Hinkley LLP.
19 Ipid.
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provide equal access to fair credit—a necessary first step in ensuring equal opportunity for all
Americans.

Fund a Regional Fair Housing Center. Regional Fair Housing Centers help ensure non-
discrimination in housing, rental, and home lending markets through research and advocacy.
These centers use trained test marketers to hold realtors, landlords, and banks accountable for
discrimination. The Twin Cities lost its fair housing center several years ago, after the center lost
funding. Since that time, there has been no systematic testing of Twin Cities markets for
discriminatory practices. This means that there is no Twin Cities entity that is responsible for
consistently ensuring that brokers, banks, real estate agents, and insurers are treating people
equally. An on-going commitment to a center of this sort is needed to ensure that the grossly
disparate impact of the on-going crisis in the region’s housing and credit markets is not repeated
in the future.

Expand the scope of HMDA Data. HMDA data today has the greatest coverage of mortgage
loans in the U.S. It has been improved, most recently with the inclusion of interest rates for
higher cost loans made to borrowers. Further improvements could make it a much greater
resource for monitoring discrimination in the mortgage market. In particular, the data set should
include a variety of loan characteristics and lending activities that have become increasingly
common and that are strongly tied to mortgage outcomes.

Often mortgage lending institutions claim that racial disparities in mortgage lending are due to
the credit status of borrowers. Many studies using proprietary data have contested this
suggestion. HMDA should include data on the credit status of borrowers so that researchers can
determine how credit history relates to mortgage outcomes. The incoming Obama
administration’'s plan to create a Homeowner Obligation Made Explicit score, a standardized
metric for the credit-worthiness of a borrower similar to a FICO score, would be a useful data
component for HMDA.

Other loan characteristics that impact mortgage outcomes and that should be included in HMDA
are the mortgage loan cost to home value ratio, prepayment penalty costs and information about
points and fees. The use of mortgage brokers in the application process also strongly influences
mortgage outcomes. HMDA should include information about whether the loan was sold by a
mortgage broker, a correspondent, or at a retail lending location.

HMDA could also be expanded by including interest rates for all loans, which would allow
researchers to better understand differences between the prime and subprime lenders.
Additionally, the inclusion of a unique identifier in HMDA for first and second lien loans would
allow researchers to calculate the overall cost associated with home purchases and would help
them examine the role that secondary liens play in mortgage outcomes.

HMDA has seen a steady decrease in the reporting of race information. Racial information
collection for HMDA is optional when mortgage forms are sent in the mail, by phone, or through
the internet. Automated underwriting, in theory, helps remove the chance that individual face-to-
face discrimination could occur in a mortgage transaction. Yet redlining also involves the
withholding of mortgages because of the racial composition of neighborhoods. The exclusion of
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race data in automated applications means that individual discrimination and redlining results
can be understated or confounded. Race data should be required in HMDA for mail, phone and
internet applications.

Secondary market institutions that do not meet HMDA requirements are also not required to
report race. Although many secondary market participants do not make credit decisions for
individual borrowers, they can influence the practices and policies of financial institutions that
do in such a way that could produce disparate impacts on racial groups. Because of this, racial
information should be included in HMDA records for all mortgages sold in the secondary
market.
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